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Prosecution policy towards refugees, asylum seekers 
and torture claimants — Whether claimants offence of 
remaining without authority specifically excluded from 
prosecution — Consequence where prosecutions fall 
outside policy — Effect of recognizances granted by  
Director of Immigration 

The applicants entered Hong Kong illegally on various 
dates in 2007 and 2008.  Soon after, they either  
surrendered themselves to the Immigration  
Department or were arrested.  Each sought asylum or 
claimed to be a torture claimant under the Convention 
Against Torture and Other Cruel and Degrading  
Treatment or Punishment (CAT).  Following their  
surrender or arrest, the applicants were required by an 
Immigration Officer to enter into recognizances under 
s 36 of the Immigration Ordinance (IO). 

Subsequent to entering into the recognizances, the  
applicants were, on various dates in 2008, arrested on 
suspicion of working in Hong Kong.  Each applicant 
was then charged with having unlawfully landed and 
remaining in Hong Kong contrary to s 38(1)(b) of  
the IO.  

In November 2008, the Magistrate concluded that: (1) 
the recognizances granted by the Director of  
Immigration did not amount to authority for a person 
to remain in Hong Kong for the purposes of s 38(1)(b) 
of the IO and therefore, could not provide a defence to 
the charge and; (2) the immigrants were being  
prosecuted within the policy for prosecution issued by 
the Secretary for Justice (Prosecution Policy).  

The Prosecution Policy stated that an asylum seeker or 
a torture claimant would not be prosecuted for an  
immigration offence relating to his claim, i.e. landing 
and  remaining without permission of the Director, but  

http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkca/2010/CACV000053_2009-71239.html?query=%7e+iqbal+shahid


 

 

 

Iqbal Shahid cont’d 

“…[W]here a recognizance 

has been required of a 

person under any of these 

provisions, it simply cannot 

be said that the Director of 

Immigration is authorizing 

that person‟s remaining in 

Hong Kong at all under 

section 13.  At best, that 

person‟s presence is merely 

suffered or tolerated.”  

Ma CJHC 
Iqbal Shahid 
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he would be prosecuted if he committed an immigration offence which was not 
related to his claim, e.g. taking up illegal employment. 

The applicants appealed to Wright J in the High Court, seeking orders that these 
decisions be quashed, together with various consequential orders including an 
order  that   the  prosecutions  under  s 38(1)(b)  of  the  IO be permanently 
stayed. Wright J held that: (1) the prosecution of the applicants for s 38(1)(b)  
offences were not within the Prosecution Policy and; (2) the s 36 recognizance 
amounted to authority for the applicants to remain in Hong Kong.  His Lordship 
therefore allowed the appeal on the second ground, opining however that,  
although the prosecutions were in his view „ill-advised‟, they did not amount to an 
abuse of process. 

The respondents then appealed to the Court of Appeal (Ma CJHC, Yeung JA, A. 
Cheung J). 

The Court of Appeal addressed the following issues: (i) Were the prosecutions of 
the applicants under section 38(1)(b) of the IO „within‟ the Prosecution Policy in 
the sense that the immunity from prosecution did not apply? (ii) If not, what were 
the consequences?  In particular, could the existing prosecutions of the applicants 
be stayed as being an abuse of process?  And lastly, (iii) Did the recognizances  
entered into by the applicants under section 36 of the IO amount to an authority 
granted by the Director of Immigration to remain in Hong Kong for the purposes 
of section 38(1)(b) of the IO and therefore providing a defence to charges brought 
under that provision? 

On the first question, the Court agreed with the decision of Wright J that the  
applicants were charged only with an offence under s 38(1)(b), and this was caught 
by the immunity provisions in paragraph 8(1) of the Prosecution Policy. The 
Court held that the true meaning and intent of the Prosecution Policy was clear; 
no prosecution should be launched until the claims (for asylum etc.) and all ap-
peal procedures from those claims, have been disposed of.  But, where offences 
are suspected of having been committed, and these offences are not related to an 
applicant being present in Hong Kong during the time he is making an asylum or 
torture claim, then a prosecution can be brought for that offence (and that  
offence alone).  The Court found it irrelevant – even if true – that the applicants 
were allegedly involved in unlawful employment because they were not charged 
with such offence.  The Court also rejected the respondent‟s submission that the 
immunity provisions relating to s 38(1) offences was conditional on the applicants 
not having committed those offences specified in paragraph 8(2) of Appendix I.  
Therefore, the applicants did not have immunity or temporary immunity under 
the Prosecution Policy.  

 

http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkca/2010/CACV000053_2009-71239.html?query=%7e+iqbal+shahid


 

 

Iqbal Shahid cont’d 

Yao Man Fai George v The Director of Social Welfare 

Court of First Instance 
[2010] HKCFI 537 
 

21 June 2010 
 
Basic Law arts 25, 31 and 
36  
 
BORO arts 8(2) and 22 
 
 
 

“…[O]ne could arrive at the 

somewhat absurd position 

where a bogus claim for 

asylum would benefit the 

wrongdoer in enabling him 

to remain in Hong Kong for 

the while of the time he is 

on a recognizance, even to 

the extent perhaps of 

enabling to find 

employment…” 

Ma C JHC 
Iqbal Shahid 
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As to relief, the Court declined to make an order compelling the respondent  
to   apply   for   an  adjournment  of  the  various  prosecutions  made  against  the  
applicants.  Ma CJHC cautioned that he did not “…wish to bind the respondent 
to whatever was considered to be the best approach.  It is enough that the  
proceedings against the applicants simply be remitted to the Magistrates‟ Court to 
be dealt with as may be deemed appropriate, bearing in mind the findings of this 
Court.”  

On the third question, it was held that the mere fact a recognizance is  
required to be entered into under s 36 of the IO, did not amount to an authority 
by the Director of Immigration to remain in Hong Kong.  The Court referred to 
Lai Yau Chik v Director of Immigration, where the Court of Appeal held that the  
authority of the Director of Immigration allowing a person to remain in Hong 
Kong under s 13 had to be a conscious determination on his part to regularize an 
unlawful landing in Hong Kong.  Similarly, the Court referred to the judgment of 
A. Cheung J in Ng Chun Hing v Director of Immigration where it was held that: “The 
issuance of a recognizance is an administrative measure intended to provide an 
alternative to detention, and is wholly distinct from the granting by the Director 
of Immigration of permission to overstayers to continue to stay in Hong Kong  
lawfully.”   

Right to travel — Equality before the law — Right to 
social welfare — 1-year residence requirement —
Discretion to waive 
 

The applicant is a Hong Kong permanent resident.   
He was employed by a Hong Kong company and was 
required by his employer to work on the Mainland 
and stationed mostly in Guangdong. After his  
employment was terminated, he returned to Hong 
Kong in September 2008 and remained unemployed. 

 

In December 2008, the applicant applied for  
Comprehensive Social Security Assistance (CSSA) but 
was rejected as he failed to satisfy the requirement that 
an  adult  applicant  for  CSSA  must have, subject to a  
grace period of 56 days, resided in Hong Kong  
continuously for at least one year immediately before 
the date of application.  

http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkca/2010/CACV000053_2009-71239.html?query=%7e+iqbal+shahid
http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkcfi/2010/HCAL000069_2009-71579.html?query=%22yao+man+fai+george+v+the+director+of+social+welfare%22
http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkca/2002/CACV002029_2001-10319.html?query=%22lai+yau+chik+v+director+of+immigration%22
http://legalref.judiciary.gov.hk/lrs/common/search/search_result_detail_frame.jsp?DIS=61887&QS=%2B&TP=JU


 

 

Yao Man Fai George cont’d 

“[W]here considerations of 

the general public interest, 

such as considerations 

involving social or economic 

policy are involved, the 

court would, where 

appropriate, defer to the 

judgments or decisions of 

the Government or 

Legislature. It does not 

mean, however, that the 

court would abrogate its 

supervisory role.” 

 
A Cheung J  

Yao Man Fai George 
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The Director of Social Welfare did not use his discretion to waive such  
requirement because the applicant was not considered to be in immediate genuine  
hardship. 

The applicant made another application in January 2009 and was similarly  
rejected. He appealed unsuccessfully to the Social Security Appeal Board and then 
applied for judicial review to challenge the decision of the Director and the  
Appeal Board. 

The Court held that the 1-year continuous residence requirement amounted to a 
difference in treatment of permanent residents. It noted that such differential  
treatment was not inherently invidious, but had to be justified in order to be  
constitutional and lawful.  

The decision explained that for any aim to be legitimate, there has to be a genuine 
need for such difference. The Government‟s stated objective was “to discourage 
people who have lived outside Hong Kong for a long time from relying on CSSA 
as soon as they return to Hong Kong”. However, no evidence was provided to  
support this objective. 

As only 4.7 per cent of the total applications failed to meet the continuous  
residence requirement, and most applications for a waiver were successful, the 
Court found that they could not have caused a significant strain on the resources 
available. Since the burden to justify the differential treatment lay on the  
Government, it was held that the continuous residence requirement failed to  
satisfy the justification test. 

The Court further pointed out that an absence of 56 days was simply not an  
absence „for a long time‟ within its plain and ordinary meaning. Moreover, the 
Court found that to determine a permanent resident‟s entitlement to CSSA  
simply by his length of absence without regard to his reasons for such absence 
lacks the requisite rational connection between the purported  
legitimate aim and the means to achieve such aim, and the means adopted clearly 
went beyond what was necessary. 

The Court also noted that the Director‟s discretion to waive did not assist,  
because the guidelines did not require or permit the relevant officer to consider 
the reason for the applicant‟s failure to meet the continuous residence 
requirement.  

In addition, the Court found that the requirement infringed the constitutional 
right to travel because CSSA applicants would be precluded from travelling  
outside the jurisdiction for more than 56 days in a year.  

 

http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkcfi/2010/HCAL000069_2009-71579.html?query=%22yao+man+fai+george+v+the+director+of+social+welfare%22


 

 

Court of Final Appeal 
[2010] HKCFA 19 
 

14 May 2010 
 

Basic Law art 39 
 
BORO art 10 
 
ECHR art 6 

“Whether the presence at 

deliberations and decision 

drafting of which Dr. Chan 

complains deprived her of 

procedural fairness depends 

on whether they rendered 

the Medical Council less 

than a competent, 

independent and impartial 

tribunal.”  

 
Bokhary PJ 
Helen Chan  
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Helen Chan v The Medical Council of Hong Kong 

Competence, independence and impartiality of  
tribunal – Professional disciplinary proceedings -
Procedural fairness – Whether Council decision 
drafting  by legal advisor lawful – Whether presence 
of legal advisor during Council deliberations  lawful  
The respondent, a registered medical practitioner,  
appeared in an advertisement endorsing a line of 
health products by a company with which she had a 
financial relationship. The Council held an inquiry, 
made a determination of professional misconduct and 
ordered that her name be removed from the General 
Register, such removal to be suspended for two years.  

On appeal to the Court of Appeal, it was held that the 
presence of a legal adviser at the Medical Council‟s 
deliberations and the drafting which the adviser did 
for the Council were both unlawful. The appellate 
Court set aside the suspended order for removal and 
awarded the respondent costs.  

In the Court of Final Appeal, the question of the  
lawfulness of the presence of the adviser was revisited. 
The Court noted that it was common practice for the 
enforcement of professional discipline to be entrusted 
to tribunals composed mainly of the members of the 
profession concerned, and that with the rise in  
standards of procedural fairness, tribunal members are 
increasingly in need of legal advice. This was also held 
to be true in regard to the assistance of the adviser in 
the expression of the tribunal‟s reasons. 

As to whether such practice was lawful, it was  
explained that the relevant limits were prescribed by  
i) legislation whether primary or subsidiary; ii) the 
common law particularly as to the rules of natural  
justice; and iii) the constitution.  The Court found no 
express or implied statutory provision prohibiting the 
presence of a legal adviser at the Council‟s  
deliberations. It also noted that even had there been 
an express statutory provision purporting to exclude 
the rules of justice in the context of the case at hand, it 
could not prevail against the constitutional rights  
entrenched in Article 10 of the BORO and  
entrenched by Article 39 of the BL.   

 

 

http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkcfa/2010/FACV000013_2009-70972.html?query=%22helen+chan%22


 

 

Helen Chan cont’d 

“Legal advisers like the 

Medical Council‟s…

function impartially. They 

do not espouse one side or 

the other‟s cause…Their 

allegiance is only to 

professional propriety 

under the law.”  

 
Bokhary PJ 
Helen Chan  
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Distinction was drawn between the position of a legal adviser who merely advises a 
tribunal and that of counsel for a tribunal who participates in the deliberative 
process by which the tribunal forms its views on the issues that it had to resolve. 
In the latter case, the rule that the participation of non-members in deliberations 
or decisions of a collective body might invalidate its acts would come into play.    

The Court then went on to examine the competence, independence and  
impartiality of the tribunal. Having found the tribunal competent, the Court  
explained that the legal advisors like those of the Medical Council functioned  
impartially in their presence at disciplinary hearings. This was so because they did 
not espouse one side or the other‟s cause, nor did they present or urge either 
side‟s case. With their allegiance lying only to professional propriety under the 
law, the question of the independence of the tribunal was also dismissed.  

With regard to the legal advisor drafting the decision of the tribunal, the Court 
found that the constitutional right involved was not adversely impacted by the 
practice concerned, but rather benefitted from it. The reasons for this finding 
were twofold: first it ensures that the tribunal is able to seek competent and  
impartial advice of a lawyer who acts under its instructions and subject to its  
approval so as to preserve its independence; second it makes it easier to see the 
basis of the law on which the tribunal proceeded.     

Moving to the issue of prohibition of public endorsement or promotion imposed 
on the profession, the Court agreed that a long standing consensus within the 
medical profession prohibiting such behavior on the grounds of medical ethics 
did exist.  It distinguished the type of speech restricted by the consensus as being 
„commercial‟ rather than „political‟. Since the speech involved was of a commercial 
nature, and the restriction was necessary for the protection of public health, the 
restriction was held to be proportionate to the need and the finding of  
professional misconduct was reinstated.   

Right of assembly and right to freedom of expression 
– Restrictions against private property rights – 
Whether these rights can be exercised in private  
residential property without the permission of its 
owners or occupiers – Whether common areas of  
private residence within a development form part of a 
resident’s ‘home’  
The appeal raised the general question of the limits of 
the  right  of  assembly  and  of  the  right to freedom of 
expression  when  they  are  sought  to  be  exercised  in   

 

 

HKSAR v Au Kwok Kuen 

Court of First Instance
[2010] HKCFI 487 

2 June 2010 
 
 

Basic Law arts 5, 6, 27, 29, 
39, 105  

BORO  arts 14, 16, 17  

ICCPR arts 19, 21 

http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkcfa/2010/FACV000013_2009-70972.html?query=%22helen+chan%22
http://www.hklii.hk/cgi-hklii/disp.pl/hk/jud/eng/hkcfi/2010/HCMA000948_2008-71297.html?query=%7e+hksar+v+au+kwok+kuen


 

 

“[W]here one is concerned 

with a private residential 

development, various rights 

of the co-owners of the 

development are involved.  

They are not mere common 

law rights to property.”   

 

 
A Cheung J 

Au Kwok Kuen 
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Au Kwok Kuen cont’d  

private residential property without the permission of its owners or occupiers. 

All six defendants were jointly charged with taking part in an unlawful assembly 
and convicted by the Magistrate. At the time of the assembly in question, they 
were making a petition and demonstration to the Secretary for Housing, Planning 
and Lands, at a private residential development. The Magistrate found that the 
defendants were trespassers and as such they did not enjoy the constitutional 
rights of assembly and freedom of expression whilst within the private residential 
premises of others. The defendants appealed on the ground that the right of  
assembly and the right to freedom of expression do not stop at the boundary of a 
privately owned property. 

The Court noted at the outset that the rights in question do have limitations. 
BORO Article 17 and ICCPR Article 21 on the right to assembly specifically  
provide that restriction may be imposed if it is “necessary in a democratic society 
in the interests of … the protection of the rights and freedoms of others”.  
Likewise, though BORO Article 16(2) guarantees the right to freedom of  
expression, Article 16(3)(a) expressly states that the right is subject to restrictions 
which are necessary “for respect of the rights… of others”. 

After highlighting these limitations, the Court went on to state that the present 
context was concerned with a private residential development where private  
property rights of the co-owners are involved, which are constitutionally protected 
under BORO and the BL.  Article 29 of the BL  states that “the homes and other 
premises” are “inviolable” and “… intrusion into a resident's home or other prem-
ises shall be prohibited”. Similarly, Article 14 of the BORO stipulates that no one 
shall be subjected to unlawful interference with his privacy or home. 

Having considered foreign jurisprudence, the Court distinguished the present case 
with the cases cited by the appellants, which mostly concerned the exercise of the 
right of assembly and the right to freedom of expression in public places or places 
of a „public character‟. The Court emphasized that the present case concerned 
purely private residential premises where private property rights such as privacy 
and security are at stake. The relevant high-ranking government  
official was an occupant entirely for private residential purposes. He was just one 
of many co-owners in the multi-storey residential building. The property was not 
commercial premises which are let to a government department or public  
authority for official use. There was also no question of the private residential  
property performing the function of a town hall or similar public or  
„quasi public‟ venue in which individuals may claim the right to exercise their  
freedom of expression or assembly in a reasonable manner.  

http://www.hklii.hk/cgi-hklii/disp.pl/hk/jud/eng/hkcfi/2010/HCMA000948_2008-71297.html?query=%7e+hksar+v+au+kwok+kuen


 

 

 

Court of Appeal 
[2010] HKCA 136  

10 May 2010 

 

Basic Law art s 4, 25, 36, 

37, 41, 145  

BORO arts 1(1), 19, 20, 22  
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Right to equality – Eligibility for subsidized medical 
services at public hospitals – Obstetric care –  
Residency as a bar to eligibility – Discrimination 
against Mainland Chinese pregnant women  
 

The appellants were husband and wife.  At the  
material times the wife was a Mainland Chinese  
resident, having stayed in Hong Kong for several years 
on two-way permits issued by the Mainland Chinese 
authorities while waiting for her one-way permit to  
settle permanently in Hong Kong.  The husband was a 
permanent resident of Hong Kong suffering from a  
mental disability, and a recipient of social welfare.  
Prior to 2003, non-resident spouses of Hong Kong  
residents were eligible for subsidized medical services 
at public hospitals. But beginning in 2003, eligibility 
had been restricted to Hong Kong residents only (i.e.  
holders of Hong Kong identity cards).  Non-residents 
would be charged $3,300 per day for medical services 
including obstetric care. In light of the increasing 
trend of non-resident pregnant women from Mainland 
China  giving  birth  at  public  hospitals,  the Hospital  

 

 

Au Kwok Kuen cont’d  

“So important is the 

question of qualification for 

the status of resident of the 

Region on and after 1 July 

1997,  that one can rest safe 

in the assumption that those 

who framed the Basic Law 

would not have left the issue 

to the loose interpretation 

which we are invited to 

place upon Article 24.” 

 
Stock VP 

Fok Chun Wa 

The Court also noted that though Article 21 of the ICCPR protects assemblies on 
private property to the same extent as on public premises, the prior approval of 
the owner is necessary for all property and buildings not freely accessible to the 
public. On the facts, there was neither express nor implied consent obtained from 
the owner. 
 
In addition, the Court found that the debate as to whether common areas such as 
a driveway in a private residential development form part of one‟s „home‟ in a 
multi-ownership context meaningless. The protection of Article 29 of the BL  
specifically goes beyond „homes‟. Common areas are „other premises‟ which is also 
covered by protection of Article 29. 
 
Therefore, the Court dismissed the appeals and held that the exercising of the 
right of assembly and the right to freedom of expression stop, so far as physical or  
geographical limits are concerned, at the boundary of private residential property 
belonging to others, in the absence of any permission to enter. 

Fok Chun Wa v The Hospital Authority 

http://www.hklii.hk/cgi-hklii/disp.pl/hk/jud/eng/hkcfi/2010/HCMA000948_2008-71297.html?query=%7e+hksar+v+au+kwok+kuen
http://www.hklii.hk/cgi-hklii/disp.pl/hk/jud/eng/hkca/2010/CACV000030_2009-70960.html?query=%22fok+chun+wa+v+the+hospital+authority%22


 

 

“The power vested in the 

Authority to charge fees 

and the policies formulated 

in exercise of that power 

permitted of the exercise of 

a discretion; yet what 

happened was that the 

Authority shut its mind in 

such a way as to fetter or 

exclude that discretion.” 

 
Stock VP 

Fok Chun Wa 
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Fok Chun Wa cont’d 

Authority made two decisions in 2005 and 2007, the net effect of  which was that 
a non-resident woman would be charged up to $48,000 for 3-day obstetric care.  
When the appellant wife gave birth at a public hospital in 2007, she was charged 
$48,000.  The appellants challenged those decisions of the Hospital Authority as 
being discriminatory on the basis of residency. 

The Court ruled that the Hospital Authority‟s decisions to restrict eligibility for 
subsidized medical services to Hong Kong residents and increase non-resident fees 
significantly were not discriminatory as they were constitutionally justifiable  
differential treatments.  

Writing for the Court, Stock VP rejected the appellants‟ argument that the wife 
was ordinarily resident in Hong Kong and belonged to a third  
category of Hong Kong residents under Article 24(1) of the Basic Law.  The Court 
held that there were only two categories of Hong Kong residents under Article 24
(1) and a purposive interpretation of the word „include‟ dictated a restrictive 
meaning.  

In regard to the discrimination argument based on Article 25 of the Basic Law 
and Article 26 of the ICCPR (Article 22 of the BORO), the Court adopted the 
justification test in Secretary for Justice v Yau Yuk Lung to determine whether  
differential treatment of people who were in analogous situations as the appellant 
wife constituted discrimination.  In Yau Yuk Long, the Court of Final  
Appeal held that the guarantee of equality before the law did not invariably  
require exact equality, and differences in legal treatment may be justified for good 
reason. The justification test was then set out in the form of a proportionality 
analysis.  Following the justification test, the Court found that the Hospital  
Authority had a statutory duty to provide as high a standard of health care to the 
residents of Hong Kong as it was able with its finite resources.  Therefore the  
policy aim to trim the demands for obstetric care from Mainland residents was a  
legitimate one if it could be reasonably done.  The measures adopted by the  
Hospital Authority in relation to Mainland resident women seeking obstetric care 
were rationally connected to the goal of tackling the many problems it was facing 
at the time such as unhealthy and dangerous practices among Mainland resident 
women to minimize hospital fees, increasing pressure on resources available for 
obstetric services to Hong Kong resident women, a strain on capacity, the threat of 
having to divert resources needed for other types of medical care and a threat to 
the quality of available obstetric care in public hospitals.   

As to the question of whether the measures adopted by the Hospital Authority  
were  no  more than  necessary, the Court concluded that the residence bar to the 
eligibility for subsidized medical services was a logical one.   

 

http://www.hklii.hk/cgi-hklii/disp.pl/hk/jud/eng/hkca/2010/CACV000030_2009-70960.html?query=%22fok+chun+wa+v+the+hospital+authority%22
http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkcfa/2007/FACC000012_2006-57763.html?query=%22secretary+for+justice+v+yau+yuk+lung+%22
http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkcfa/2007/FACC000012_2006-57763.html?query=%22secretary+for+justice+v+yau+yuk+lung+%22


 

 

 

Court of First Instance 
[2008] HKCFI 764 

27 May 2010 

 

Basic Law arts 37, 39, 41  

BORO s 11 

ICCPR art 17 
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Family rights – Dependency visa application for 
mother of Hong Kong permanent resident – 
Whether Director of Immigration failed to take into 
account family rights guaranteed under Bill of Rights 
and Basic Law – Whether decision disproportion-
ately interferes with family rights of applicant 
 
This application for judicial review raised the question 
of the extent to which constitutionally guaranteed 
family rights might be resorted to in relation to  
immigration matters.  

The Nepalese first applicant‟s Hong Kong born son 
was the only son in a family of four children. While 
the family relocated back to Nepal due to the father‟s 
retirement, the son, and later one daughter, returned 
to Hong Kong on a permanent basis in 1996. The first 
applicant‟s health began to deteriorate in 2008,  
whereupon her son, the second applicant, noting her 
lack of support in Nepal, applied to the Director to 
change her immigration status to that of dependant.  

The Director determined that the application fell  
outside of his established policy in granting dependant 
visas, in that the applicant had not yet reached the age 
of 60. The mother was almost 58 years old. There was 
no security objection to the application for the visa, 
nor was there a question as to the ability of the  
applicant‟s son to support his mother and provide  
accommodation for her.  

Gurung Deu Kumari v The Director of Immigration 

“[A]s a matter of law, the 

Director is not even obliged 

to take into account 

humanitarian 

considerations.”  

 
A Cheung J  

Gurung Deu Kumari 

Unlike other statuses such as race, gender, sexual orientation or religion, residency 
s not intrinsic to an individual but a ground founded on social and economic  
policy.  In Hong Kong and other jurisdictions residency is usually the test of  
eligibility for social benefits.  It was accepted that the residence bar may work 
harshly in individual cases but that fact did not render the policy illegitimate or 
unjustified.  Despite having rejected the discrimination argument, the Court ruled 
that the Hospital Authority had erred in not exercising its discretion to grant the 
appellant wife a fees waiver in the face of the particular circumstances of the  
appellants and ordered the Authority to reconsider the appellants‟ application in 
this regard. 

Fok Chun Wa con’t 

http://www.hklii.hk/cgi-hklii/disp.pl/hk/jud/eng/hkcfi/2010/HCAL000076_2009-72892.html?query=%22gurung+deu+kumari+%22
http://www.hklii.hk/cgi-hklii/disp.pl/hk/jud/eng/hkca/2010/CACV000030_2009-70960.html?query=%22fok+chun+wa+v+the+hospital+authority%22


 

 

“[T]he „right to raise a 

family freely‟ …is a right to 

procreate and to foster 

children, and has nothing 

to do with the 

maintenance or taking care 

of a parent by an adult 

child, or the formation or 

maintenance of a family 

comprising such a parent 

and adult child.”  

 
A Cheung J 

Gurung Deu Kumari 
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The  Court  first  cited  the Department of Immigration policy with regard to  
dependent‟s as limited to spouses, unmarried dependent children under the age 
of 18 and parents aged 60 and above, and noted that an exception to the policy‟s 
requirements could only be made where there were exceptional humanitarian or 
compassionate grounds. On the facts presented, the Court did not agree that the 
Director‟s conclusion to refuse the visa amounted to an unlawful fettering, in  
particular in light of the fact that as a matter of law the Director was not even 
obliged to take humanitarian considerations into account.  
 
Turning to the grounds of the challenge based on family rights, the Court  
accepted that comments made by the UNHRC and jurisprudence relating to  
Article 8 of the European Convention for the Protection of Human Rights and 
Fundmental Freedoms did suggest that „family‟, could go beyond one‟s immediate 
family (spouse and children) and cover one‟s „extended family‟ (parent or  
grandparent), but found the applicants‟ reliance on Articles 14 and 19 of the 
Hong Kong Bill of Rights problematic due to the limitation on invoking the 
BORO in relation to immigration matters covered by legislation. The Court  
explained that the BORO could not be invoked by a person not having the right 
to enter and remain in Hong Kong, nor by the family members of such a person 
who are residing in Hong Kong. 
  
The judgment then went on to explain the scope of the first applicant‟s family 
rights guaranteed under Article 37, of the BL. It examined the reasoning of  
Stock J in Santosh Thewe v Director of Immigration, where it was held that  
Article 37 could not be read in a vacuum, but must be read together with Article 
39,  which gave constitutional entrenchment to the ICCPR as applied in Hong 
Kong. As the application of the ICCPR was subject to reservations regarding  
immigration matters, a restriction that found expression in s 11 of the BORO, 
Article 37 was subject to the same exclusion relating to immigration matters.  
 
The Court went on to refute the perception left by the earlier decision that if it 
were to view Article 37 in a vacuum, it could be applied to a case of a mother and 
an adult son as in the matter at hand. The Court explained that the „right to raise 
a family freely‟ in English did not apply to the maintenance by an adult child of 
his or her parent. The Chinese terminology supported this view, in that it referred 
to the right to procreate and to foster children voluntarily. Article 49 of the  
Constitution of the People‟s Republic of China was cited as supportive of this 
view, in that separate terminology was used where the right to „support and assist‟ 
one‟s family was concerned.  The interpretation of the English version did not 
mean that if read on its own the English wording could have been given a more 
generous or wider interpretation, but a uniform interpretation was better achieved 
by giving the English wording its ordinary and natural meaning. At any rate, 
where there was a discrepancy between the English and Chinese texts, the Chinese 
version would prevail.   
 
In rejecting the application, the Court took the view that Article 37 of the BL 
would simply not be engaged in situations of the type presented. 

http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkcfi/2000/HCAL000134_1999-19748.html?query=%22santosh+thewe+v+director+of+immigration%22


 

 

 

Court of Appeal 
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21 July 2010 

 

BORO arts 10 s 9 

ICCPR art 14(1) 
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Right to independent and impartial tribunal – Right 
to procedural fairness - Legitimate expectation 
  
The applicant succeeded in the Court of First Instance 
( C F I ) ,  w h e r e  i n  a r g u i n g  t h a t  t h e  
Commissioner‟s finding that he had committed  
offenses against prison discipline in four cases brought 
against him were not made by an independent and 
impartial tribunal, and the Commissioner had applied 
the wrong standard of proof.  
 
In this appeal against the judgment of the CFI, the 
Commissioner raised the following issues:  
 
-Whether there was  basis to complain of bias on the 
part of the Superintendent who determined the cases; 
 
-If the answer to the above is yes, whether the whole 
determination process of prison disciplinary offenses, 
including appeal to the Commissioner and judicial 
review, could nevertheless be regarded as fair; and 
 
-Whether the standard of proof in prison disciplinary 
proceedings should be proof beyond reasonable doubt 
or proof on the balance of probabilities. 
 

On the issue of apparent bias of the Superintendent, 
Kwan JA noted that the attack as to bias was a   
systemic one. The real possibility that the adjudicating 
Superintendent might be subconsciously biased was 
established on the grounds that public perception 
from an objective viewpoint would make such a  
conclusion. On this point, Stock VP and Cheung J 
d i s a g r e e d  w i t h  K w a n  J A ‟ s  f i n d i n g .   
Stock VP noted that the Superintendent had a specific 
duty to observe conduct of subordinate  
officers, for the conduct of prisoners and for their 
treatment and for observance by prison officers of the 
prison rules  and  orders issued  by  or on behalf of the 
Commissioner, while Cheung J felt that while a  
fair-minded  and well-informed observer would bear in  
 

 
  

 

 

Wong Tak Wai v The Commissioner of Correctional Services 

“[T]he „criminal‟ nature of 

the alleged „offense‟ could, 

in principle, be determined 

solely on the basis of the 

nature and severity of the 

potential sanction.” 

 
Kwan, JA 

Wong Tak Wai 

http://www.hklii.hk/cgi-hklii/disp.pl/hk/jud/eng/hkca/2010/CACV000231_2009-72020.html?query=%22wong+tak+wai%22


 

 

“[A] fair-minded and 

informed observer would 

not come to the automatic 

and sweeping conclusion 

that there is a reasonable 

apprehension of bias on the 

part of the 

Superintendent...unless, on 

the facts of a particular 

case, something more is 

present to tip the scales.” 

 
A Cheung J 

Wong Tak Wai 
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mind that the Superintendent is not structurally independent, and would give this 
fact its due weight, it was by no means a conclusive consideration.  He  
distinguished the Canadian case of Currie v Alberta (Edmonton Remand Centre on 
the grounds that that Court had heard very substantial evidence from many who 
were involved in the relevant disciplinary hearings, including senior staff who had 
sat on the disciplinary boards, and expert evidence from academics. The Court of 
Appeal in this case lacked the quantity and quality of evidence presented in Currie. 
Cheung J felt that a fair-minded and informed observer would not come to the 
automatic and sweeping conclusion that a reasonable apprehension of bias on the  
Superintendent existed, unless, on the particular facts of the case, something more 
was present to tip the scales.  
 
The Court was united in its decision on the correct standard of proof to be 
applied in prison disciplinary proceedings, noting that Hong Kong followed the 
approach of the European Court of Human Rights and English courts, using a 
formula of three alternative and not necessarily cumulative criteria: i) the  
classification of the offense under domestic law; ii) the nature of the offence; and 
iii) the nature and severity of the potential sanction.  
 
The Court observed that the second and third criteria carry substantially greater 
weight, that the third criteria is the most important, and  that the „criminal‟  
nature of the alleged „offense‟ could in principle be determined solely on the basis 
of the severity and nature of the potential sanction. The Court considered that the 
deprivation of liberty need not be a „fresh‟ deprivation, in the sense that the  
remissions in question did not amount to additions to the original terms of  
imprisonment. It was held that what mattered was the effect of the forfeiture, 
which would cause the detention to extend beyond the period corresponding to 
the legitimate expectation of release before the end of imprisonment when the 
standard rules in calculating remission applied.  
 
The appeal was however allowed to the extent that the order of the CFI quashing 
the decisions and punishment in respect of one disciplinary case (of five) was  
reversed on the grounds that the second question at issue in the case was  
answered in favour of the Commissioner.  
 
 
For coverage of the CFI decision on this case, see Volume 1, Issue 2 of the CCPL 
Rights Bulletin, here.  

 
 
 

 

 

 

 
 

 

 

Wong Tak Wai cont’d 

http://www.canlii.org/eliisa/highlight.do?text=Currie+v+Alberta+Edmonton+Remand+Centre&language=en&searchTitle=Search+all+CanLII+Databases&path=/en/ab/abqb/doc/2006/2006abqb858/2006abqb858.html
http://www.canlii.org/eliisa/highlight.do?text=Currie+v+Alberta+Edmonton+Remand+Centre&language=en&searchTitle=Search+all+CanLII+Databases&path=/en/ab/abqb/doc/2006/2006abqb858/2006abqb858.html
http://www.hku.hk/ccpl/documents/CCPL_Rights_Bulletin_Vol1_Issue2_001.pdf
http://www.hklii.hk/cgi-hklii/disp.pl/hk/jud/eng/hkca/2010/CACV000231_2009-72020.html?query=%22wong+tak+wai%22


 

 

Privy Council 

24 May 2010 

[2010] UKPC 9 

   
Bermuda Human Rights 

Act art 6(1) 
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Gender discrimination — Discrimination by an  
employer — conscription — Failure to establish quota 
of women in regiments    
 
The Bermuda Regiment, Bermuda‟s sole military force, 
whilst open to volunteers, consists largely of conscripts, 
with male Commonwealth citizens with Bermudian 
status being liable to compulsory military service once 
they reach the age of 18.  The appellants belong to an 
organisation known as „Bermudians Against the Draft‟. 
They contended that they could not lawfully be called 
up to join the regiment as conscripts on several 
grounds, including that the conscription of men but 
not women constituted unlawful discrimination by an 
employer contrary to s 6(1) of the Human Rights Act 
1981 (HRA), and that the Governor had failed to give 
consideration to establishing a quota of women in the 
regiment. They sought a declaration that the call up 
notices were invalid.  

In the judgment, delivered by Lord Phillips, the Court 
agreed that the conscription of men and not women 
discriminated against men, however it was not  
unlawful under the provisions relating to employers in 
the HRA. The provision in question, s 6 of the HRA, 
treated employment as something that is desirable and 
rendered unlawful treatment of a person by treating 
that person less favourably by denying him or her  
employment or the chance of obtaining employment. 
On this point, it was noted that women were invited to 
join the regiment on precisely the same terms as the 
male conscripts.  

The Court went on to note that conscription was not a 
„term or condition‟ of employment, but a manner of 
procuring employment. There was thus no  
discrimination in the sense that the terms and  
conditions of those conscripted and those who  
volunteered were identical.  

Marshall v the Deputy Governor of Bermuda 

“It is hard to think of a 

more obvious case of sex 

discrimination than to 

oblige the members of one 

sex to join the armed forces 

of their country while 

allowing members of the 

other to choose whether or 

not to do so.”  

 

 
Lady Hale 
Marshall  

 

International Jurisprudence 

http://www.jcpc.gov.uk/decided-cases/docs/JCPC_2009_0074_Judgment.pdf


 

 

“[W]hen the author‟s 

claims were considered by 

the State party‟s 

authorities, much weight 

was given to the fact that 

the Convention relating to 

the status of refugees did 

not apply to him and it 

appears that inadequate 

consideration was given to 

the specific rights of the 

author under the Covenant 

and such other instruments 

as the Convention Against 

Torture.” 

 
UNHRC 

Mehrez Ben Abde 
Hamida  
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Marshall cont’d  

On the issue of setting a quota of women in the Regiment, the Board was unable 
to see how fixing such a quota would have been of any assistance to the task of 
recruitment, nor any justification as to why the Governor should have given  
consideration to such a requirement. It endorsed the findings of the Chief Justice 
in his assessment of the possibility of fixing such a quota, which noted that the 
figures illustrated an insufficient number of female volunteers could be found.  

In her postscript to the judgment, Lady Hale pointed out that while the  
appellants had indeed been treated less favourably than their fellow  
countrywomen, they were left without relief as a result of the design of the HRA. 
Had the Act followed the approach of the US, Canada and many human rights  
instruments, where sex is a completely prohibited classification unless it is proven 
by the State to serve important governmental objectives and the means are  
substantially related to the achievement of those objectives, the Board might have 
arrived at a different conclusion. Lady Hale went on to note that the Bermudan 
legislators might wish to consider reform and whether there was a more general 
problem with the design of their HRA.  

 Mehrez Ben Abde Hamida v Canada 

Human Rights  
Committee 

1544/2007 

11 May 2010 

   
ICCPR arts 2, 6 and 7 

 

Right to life – Right to freedom from torture or 
cruel, inhuman or degrading punishment — Effective 
remedy of state party  
 
The author was a former member of the Political  
Security Section of the Tunisian Ministry of the  
Interior.  He had disobeyed an order not to feed  
detainees by offering food to a hungry detainee.  He 
was disarmed, interrogated and accused of  
sympathizing with political prisoners and placed under 
arrest for five months before being dismissed.  After 
that, he tried to leave Tunisia but was intercepted at 
the airport. He was then placed in detention for one 
month. After his release, he was placed under  
administrative surveillance which required reporting 
twice to the security service.  Three years later the  
author managed to arrive in Canada with a visa  
obtained based on a forged employment certificate 
and applied for asylum.   

The Immigration and Refugee Board rejected his  
 

  

http://www.jcpc.gov.uk/decided-cases/docs/JCPC_2009_0074_Judgment.pdf
http://www1.umn.edu/humanrts/undocs/1544-2007.html


 

 

“[T]here is a real risk of 

the author being regarded 

as a political opponent and 

therefore subjected to 

torture. This risk is 

increased by the asylum 

application which he 

submitted in Canada, 

since this makes it all the 

more possible that the 

author will be seen as a 

regime opponent.” 

 
UNHCR 

Mehrez Ben Abde 
Hamida  
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Mehrez Ben Abde Hamida cont’d  

asylum application on the grounds that: i) he had not discharged the burden of 
proving he had a well-founded fear of persecution in Tunisia on account of his 
political opinions, and ii) his membership in the Political Security Section was  
sufficient to infer that there were good reasons for thinking the author had  
committed one of the crimes listed in Article 1(F)(a) or 1(F)(c) of the Refugee 
Convention during his years in police service that would exclude him from the 
protection of the Refugees Convention.  The Federal Court rejected the author‟s 
application for leave of appeal.  A deportation order to Tunisia was issued against 
him.  A pre-removal risk assessment under s 97 of the Immigration and Refugee 
Protection Act found that the he had failed to show that there were  
substantial grounds for believing that he would be subjected to torture or to cruel 
treatment or punishment, or that his life would be in jeopardy if returned to  
Tunisia. 
 
The author alleged violations of his rights inter alia under Articles 6 and 7 of the 
International Covenant on Civil and Political Rights (ICCPR) if he were to be 
expelled to Tunisia. 
 
The Committee found that the Canadian authorities had given insufficient  
consideration to the author‟s rights under the ICCPR and the Convention 
Against Torture by relying on the author‟s ineligibility under the Refugee  
Convention as the ground to reject his asylum application.  
 
In regard to Article 6 of ICCPR, the Committee found no violation because the 
author offered only general allegations mentioning the risk of detention in  
inhuman conditions and that he would be deprived of access to justice and might 
even disappear, without any specific reference to any particular circumstances that 
suggest his life would be in danger.  In regard to Article 7, the Committee found 
that expelling the author to Tunisia would amount to a violation of the Article 7 
of the ICCPR.  The finding that the author faced a real and personal risk of being 
subjected to torture or to cruel treatment or punishment was based on the 
strength of the author‟s undisputed facts: the author‟s dissent in the Tunisian  
police, his six-month police detention, the strict administrative surveillance he was 
subjected to and the wanted noticed issued against him by the Ministry of the  
Interior on account of his escape from administrative surveillance.  The  
Committee also gave weight to the author‟s allegations that pressure had been put 
on his family in Tunisia, and considered that the asylum application would  
increase the risk of the author being regarded as a political opponent and  
therefore subjected to torture. 
 
 

http://www1.umn.edu/humanrts/undocs/1544-2007.html


 

 

Committee  
Against Torture 

322/2007 

14 May 2010 

   
CAT arts 3 and 16 
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Non-refoulement – Aggravation of HIV positive 
status – Widespread sexual violence – General  
security situation  
The complainants were a mother and daughter who 
were nationals of the Democratic Republic of Congo 
(DRC). They had made an unsuccessful asylum claim 
based on the general security situation in the DRC and 
the mother‟s HIV positive status. They also said they 
had witnessed incidents of torture and murder while 
living in the town of Goma. When a deportation order 
was issued by the Swedish government, they lodged a  
complaint with the on the grounds that their  
deportation would violate Article 3 of the CAT.  In 
proceedings before the Committee, they also claimed 
that the husband and father of the complainant was 
involved in political activities supporting rebels. He 
was currently missing, presumed dead, and they would 
be at risk from people who knew about his acts who 
wanted revenge. 
 
The claim before the Committee was that, were they to 
be deported to the DRC, the mother would be  
tortured or killed in retaliation for her husband‟s  
activities.  They also alleged that, in practice, the secret 
police detain and interrogate, and often torture or kill 
every person returned to the country.  In addition, 
they claimed that the security situation in the DRC 
was so precarious as to make government protection of 
human rights impossible.  Lastly, they submitted that 
Ms Njamba was HIV-positive, and that, given the lack 
or rarity of treatment in the DRC, returning her there 
would result in her having a painful death from AIDS, 
and suffering from the knowledge that her young 
daughter would grow up an orphan. 
 
The State Party submitted that the human rights and 
security situation in DRC had seen marked  
improvement in recent years, and they would be  
returned to one of the stable areas of the country.  It 
also disputed their  claims  in  relation  to  the   
husband  and  father‟s political  activities.  Concerning  
the   claim  relating  to  the complainant‟s expulsion in  

 

 
 

Njamba and Balikosa and Sweden 

“[A] pattern of gross, 

flagrant or mass violations 

of human rights in a 

country does not as such 

constitute sufficient reason 

for determining that a 

particular person would be 

in danger of being subjected 

to torture on return to that 

country; additional grounds 

must be adduced to show 

that the individual 

concerned would be 

personally at risk.” 

 
Committee  

Against Torture 
Njamba and Balikosa  

http://sim.law.uu.nl/SIM/CaseLaw/fulltextcat.nsf/160f6e7f0fb318e8c1256d410033e0a1/6e9ceef56f1c2296c1257770003017fd?OpenDocument


 

 

“[ T]he conflict situation in 

the Democratic Republic of 

the Congo, as attested to in 

all recent United Nation 

reports, makes it impossible 

for the Committee to 

identify particular areas of 

the country which could be 

considered safe for the 

complainants in their 

current and evolving 

situation.”  

 
Committee  

Against Torture 
Njamba and Balikosa  
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Njamba cont’d  

light of her condition as HIV-positive, the Committee recalled its prior  
jurisprudence that the aggravation of the condition of an individual's physical or 
mental health by virtue of a deportation is generally insufficient, in the absence of 
additional factors, to amount to degrading treatment in violation of Article 16.  In 
any case, the Committee took note of the detailed information provided by the 
State party on the availability of HIV treatment in the DRC.  In the  
circumstances, the Committee considered that the aggravation of the  
complainant‟s health which might occur following her return to the DRC was in 
itself insufficient to substantiate this claim, which was accordingly considered  
inadmissible. 
 
With regards to the remaining claims, the Committee noted that although some 
factual issues were disputed, such as the claims of the husband‟s political activities, 
the most relevant issues in this case related to the legal effect that should be given 
to undisputed facts, such as the risk of danger to the complainants‟ security upon 
return.  In this regard, the Committee examined a number of reports on the  
current security situation in the DRC.  It noted that the State Party acknowledged 
that sexual violence did occur in the province to which it intended to deport the 
complainants. It cited reports by UN experts and the UNHCHR which referred to 
alarming levels of violence against women across the country, not just in regions 
of conflict.  

The Committee referred to its General Comment No.2 on Article 2, which stated 
that failure “to exercise due diligence to intervene to stop, sanction and provide 
remedies to victims of torture facilitates and enables non-State actors to commit 
acts impermissible under the Convention with impunity…”. It noted that it was 
impossible in the light of the UN reports to identify any area of the country which 
could be considered safe for the complainants. 

Accordingly, the Committee found that, on a balance of all of the factors in this 
particular case and assessing the legal consequences aligned to these factors,  
substantial grounds exist for believing that the complainants are in danger of  
being subjected to torture if returned to the DRC.  

Non-refoulement – Personal, real and foreseeable risk 
of torture – No violation found 

The complainant was a Congolese national who was 
residing in Switzerland, and was the subject of a  
deportation order back to the Congo following a failed  

Committee 
Against Torture 

355/2008 

14 May 2010 

   

 CM v Switzerland 

http://sim.law.uu.nl/SIM/CaseLaw/fulltextcat.nsf/160f6e7f0fb318e8c1256d410033e0a1/6e9ceef56f1c2296c1257770003017fd?OpenDocument
http://daccess-dds-ny.un.org/doc/UNDOC/DER/G10/427/82/PDF/G1042782.pdf?OpenElement
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claim   for   asylum.   He  alleged  that  his  deportation would put him at serious 
risk of torture, in violation of Article 3 of CAT. 

The complainant had been a sergeant in the Congolese army.  He fought for  
incumbent President Lissouba in the civil war of 1997 but resumed service that 
year under the new administration of President Nguessou, who had ousted  
Lissouba.  He was suspected by other officers of being loyal to Lissouba, since he 
came from the northern region of Congo, the area in which anti-government  
rebels were based.  The rebels launched an attack on Brazzaville in 1999 and 
members of the military who came from the North were suspected of being  
involved in that attack, and some were arrested. 

The complainant discovered in 2000 that he was the subject of a wanted notice 
issued by the government, and on 6 April 2000 pro-government militia searched 
his home and killed his mother. After hearing about this, he hid at the home of a 
friend and fled to Switzerland where he claimed asylum on 17 April 2000.  Since 
leaving the Congo, he had also heard that his brothers had been arrested and, in 
2002, executed. 

The complainant also alleged that he had undertaken secret missions for the 
Nguessou government and was therefore was privy to state secrets.  His illegal exit 
from the Congo would lead them to suspect he had divulged secrets, placing him 
at risk. He also claimed that he would be at risk from the government as he had 
deserted the army. 

The Committee had to determine whether the deportation of the complaint 
would violate the State party‟s obligation under Article 3 of the Convention not 
to expel or return („refouler‟) an individual to another State where there are  
substantial grounds for believing that he or she would be in danger of being  
subjected to torture. 

The Committee found that the complainant had not shown evidence of a real, 
present and foreseeable risk of torture if he were to be returned to Congo.  It  
accepted the State party‟s submissions that the complainant‟s accounts were  
inconsistent, especially pointing to the fact that he claimed he undertook secret 
missions for the government at the same time as being persecuted by  
pro-government militia. The Committee also took note of the fact that the  
complainant experienced no problems in the two years that elapsed between his 
re-joining the army and his allegedly coming to the attention of the authorities. 

“[T]he burden is generally 

upon the complainant to 

present an arguable case and 

… the risk of torture must be 

assessed on grounds that go 

beyond mere presumption or 

suspicion.” 

 
Committee  

Against Torture 
CM   

 CM cont’d 

http://daccess-dds-ny.un.org/doc/UNDOC/DER/G10/427/82/PDF/G1042782.pdf?OpenElement


 

 

“[ T]he very fact that the 

complainant suffers, at 

present, from psychological 

problems … cannot be seen 

as constituting sufficient 

grounds to justify an 

obligation...to refrain from 

proceeding with the 

complainant‟s removal.”  

 
Committee  

Against Torture 
NS  
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NS v Switzerland 

Non-refoulement — Personal and present risk — 
Lapse of time between established attack and flight — 
Expert  psychological evidence 

In 2002 the complainant left Turkey and sought  
political asylum in Switzerland. His application was 
considered as non-credible and rejected by the Federal 
Office for Migration and the Federal Court for  
Administrative Matters. The complainant brought his 
case to the Committee against Torture on the ground 
that his return to Turkey would constitute a breach of 
Article 3 of the Convention, namely not to expel or 
return a person to a State where there are substantial 
grounds for believing that he would be in danger of 
being subjected to torture.  
 
The Committee stated that in deciding whether the 
complainant‟s forcible return to Turkey would  
constitute a breach of State obligations under Article 3, 
it must take into account all relevant considerations 
including the existence of a consistent pattern of gross, 
flagrant or mass violations of human rights in Turkey 
however, such mere existence does not necessarily  
constitute sufficient reason for determining that  a  
person would be in danger of being subjected to  
torture. The standard of proof is that "the risk of  
torture must be assessed on grounds that go beyond 
mere theory or suspicion. However, the risk does not 
have to meet the test of being highly probable". Earlier 
decisions suggest that the risk of torture must be  
foreseeable, real and personal.  

Applying those principles, the Committee considered 
that the standard of proof was not established in this 
case based on the following reasons: (i) The  
complainant witnessed the attack in 1993 and given 
the long time lag, he  failed to explain its relevance to 
the  present  claim;  (ii)  he  failed  to  provide  medical 
proof regarding the alleged tortures in 1993;  
(iii) despite the complainant‟s allegations on the death 
of his father and uncle, other members of his family 
and he himself had lived in Istanbul for many years  
without   having   any   problems with  the  authorities;  

 

 
 

Committee 
Against Torture 

356/2008 

6 May 2010 

   
CAT art 3  

http://daccess-ods.un.org/access.nsf/Get?Open&DS=CAT/C/44/D/356/2008&Lang=E


 

 

“[D]amages for the strip 

search of Mr. Ward are 

required in this case to 

functionally fulfill the 

objects of public law 

damages, and therefore are 

prima facie „appropriate 

and just‟. The state has not 

negated this. It follows that 

damages should be awarded 

for this breach of Mr. 

Ward‟s Charter rights.”  

 
McLachlin CJ 

Ward 
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Charter of Rights — Enforcement — Damage award as 
remedy for breach of rights — Quantum — Claimant 
strip searched and his car seized in violation of   
constitutional rights — Whether claimant entitled to  
damages as remedy — If so, how should quantum of 
damages be assessed?  

The city police department received information that an 
unknown individual intended and to throw a pie at the 
Canadian Prime Minister at a ceremony.  Officers  
mistakenly identified Ward as the would-be-pie-thrower 
and after a chase handcuffed him. Ward, a lawyer,  
protested his detention loudly and was then arrested for 
breach of the peace and taken to a police lock up. 

On arrival at the police station, Ward was strip searched. 
Meanwhile, his car had been impounded while officers 
waited for a warrant to search it. When the detectives 
realised they did not have sufficient grounds to obtain a 
search warrant for the vehicle, nor evidence to charge 
Ward for attempted assault, he was released. Ward had 
spent approximately 4.5 hours in custody.   

Ward brought an action in tort and for breach of his 
rights guaranteed by the Canadian Charter of Rights and 
Freedoms against several parties, including the Province 
of British Columbia and the City. At trial, the judge 
found that neither the Province nor the City had acted 
in bad faith and were not liable in tort for either the 
strip search or the seizure incident. It found however, 
that the incidents violated Ward‟s right to be free from 
unreasonable search and seizure under s 8 of the  
Charter. Damages under s 24(1) of the Charter were 
awarded at $100 for the seizure of the car and $5,000 for 
the strip search. The decision was upheld in a majority 
decision at the provincial Court of Appeal. The Province 
then appealed the decision to the Supreme Court. 

 

Supreme Court of  
Canada 

2010 SCC 27 

23 July 2010 
   
Canadian  

Charter of Rights and  

Freedoms  art 24(1)  

Vancouver (City) v Ward 

(iv) even if the complainant would be at risk to be enrolled in the military service 
and would have no protection there if he were to be sent back to Turkey, it was 
not sufficient to establish the risk required in this case.   

NS cont’d 

http://scc.lexum.umontreal.ca/en/2010/2010scc27/2010scc27.html
http://daccess-ods.un.org/access.nsf/Get?Open&DS=CAT/C/44/D/356/2008&Lang=E
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Ward cont’d 

The Court held that once a breach of a Charter right is proven, the claimant must show that a damages 
award is “appropriate and just under the circumstances” (citing the four considerations in Doucet-Boudreau v 
Nova Scotia (Minister of Education). One of three purposes must be fulfilled for damages to be awarded: (i) 
compensation (where damages must restore the claimant to its original position), (ii) vindication of the 
right, and/or (iii) deterrence. The Court did not require pecuniary or physical loss for the award of  
constitutional damages. Constitutional damages are not available where a concurrent action in tort or  
private law would result in double recovery (citing Simpson v Attorney-General [1994] 3 NZLR 667, and the 
New Zealand Bill of Rights Act), however both avenues may be pursued independently. The government then 
has the opportunity to rebut a damages award by showing that “…countervailing factors defeat the  
functional considerations that support an award and render damages inappropriate or unjust.”   
Consideration is also given to the availability of alternate remedies –including private law and declarations – 
which may be available to satisfy the claim. Finally, as the seriousness of the breach is the “principal guide” 
for determining the quantum of the damages, “…[t]he seriousness of the breach must be evaluated with re-
gard to the impact of the breach on the claimant and the seriousness of the state misconduct”. 

The appeal was allowed in part.  The award against the City of Vancouver in the amount of $100 was set 
aside and substituted by a declaration under s 24(1) that the vehicle seizure violated Ward‟s right to be free 
from unreasonable search and seizure under s 8 of the Charter. The award of damages against the  
Province of British Columbia in the sum of $5,000 for breach of Ward‟s s 8 Charter rights was  
confirmed. Although the decision does not expressly rule out the requirement of mala fides in order to 
award damages, the inference to be drawn supports this assertion. 
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